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The United States Sentencing Commission’s recent
amendments to Chapter Eight of its Guidelines
Manual, which will take effect on November 1, 2010
unless Congress rejects them, will have significant
implications for companies seeking to obtain leniency
based on the maintenance of effective compliance
and ethics programs. Most notably, the Commission
adopted amendments:
1. Encouraging a “Direct Reporting” Structure for
Compliance Officers
The amendments will extend more favorable treatment
to compliance programs with direct reporting
structures than to other types of programs. Under
the current Guidelines Manual, a large corporation in
which any high-level personnel had been involved in
the criminal offense (including by condoning or being
willfully ignorant of it) would be ineligible to receive a
sentence reduction for having an effective compliance
and ethics program, no matter how effective that
program or how promptly the corporation selfreported the criminal activity at issue. An amendment
permits an organization to benefit from an effective
compliance program even if high-level personnel were
involved in the offense so long as:
• the organization’s compliance program gives the
compliance officer with day-to-day operational
responsibility express authority to communicate
personally to the organization’s Board of Directors
or other governing body, or appropriate subgroup,

“(A) promptly on any matter involving criminal
conduct or potential criminal conduct, and
(B) no less than annually on the implementation
and effectiveness of the compliance and
ethics program”;
• the compliance program successfully detected the
offense “prior to discovery or reasonable likelihood
of discovery outside of the organization”;
• the organization promptly reported the violation to
the appropriate authorities; and
• no individuals with day-to-day operational
responsibility for the compliance program were
involved in the offense.1
This proposal would thus extend more favorable
treatment to companies that authorize their chief
compliance officers to speak directly to the Board
or Audit Committee. The new guidelines refer to
the compliance officer having “direct reporting
obligations” to the Board, and the accompanying
commentary makes clear that “direct reporting”
means only that the compliance officer must have
“express authority to communicate personally” to the
Board or pertinent committee.2
For those companies that already conduct periodic
meetings of the Board or pertinent committee with
the chief compliance officer (typically in conjunction
with the General Counsel or other supervisor)
this amendment would counsel documenting the
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compliance officer’s authority to bring matters to
the attention of the Board or pertinent committee,
which could be accomplished in the Audit
Committee’s charter and in the compliance officer’s
job description.
2. Aiding Victims as a Remedial Step
The proposed amendments would also require
organizations to take steps to remedy the harm
caused by violations including by making restitution
to identified victims. Previously, in order to have
an effective compliance and ethics program, an
organization had to “take reasonable steps to
respond appropriately to the criminal conduct
and to prevent further similar criminal conduct,
including making any necessary modifications to the
organization’s compliance and ethics program.” 3
The Commission adopted language explaining that in
order to respond appropriately, an organization has to
take reasonable steps to remedy the harm resulting
from the criminal conduct. While the Commission
had proposed language requiring organizations to
take steps toward paying restitution to identifiable
victims, the Commission ultimately adopted slightly
softer language, stating that the steps to remedy
harm “may include, where appropriate, providing
restitution to identifiable victims.”
3. Encouraging Use of Outside Advisors
The Commission had initially proposed changes
that would have increased the use of independent

monitors. In response to criticism of the potential
overuse of monitors, the Commission adopted
language stating that the steps an organization
takes to prevent future similar criminal conduct “may
include the use of an outside professional advisor to
ensure adequate assessment and implementation
of any modifications [to the compliance and
ethics program].” 4
More significantly, the Commission had
previously proposed including appointment of an
independent monitor as a recommended condition
of organizational probation. This proposed
language was not adopted. Along similar lines, the
Commission declined to include proposed language
that would have recommended as a condition
of probation “a reasonable number of regular or
unannounced examinations of facilities subject to
probation supervision.” 5
4. Rejecting Special Emphasis on Document
Retention Policies
The Commission rejected its previouslyproposed language that specifically singled out
the organization’s document retention policy as
one that should be a focus of the periodic risk
assessment process and that senior management
must know. The Commission deleted the specific
reference to document retention policies to avoid
giving special emphasis to that one aspect of the
compliance program.
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