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What SPAC Litigation Trends Could Mean For D&O Insurance
By Huiyi Chen and David Kroeger (July 20, 2021, 12:35 PM EDT)
Special purpose acquisition companies, sometimes referred to as blank-check
companies, are shell entities that go through initial public offerings without any
underlying business operations or assets, other than cash in a trust account, and
are usually required to seek merger with a private company within two years of the
IPO to avoid liquidation.[1]
Special purpose acquisition companies, or SPACs, provide a fast track for private
companies to go public and have become a popular vehicle for SPAC management
teams and shareholders to obtain substantial return on investment relatively
quickly.
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Accompanying the pressure to accomplish an initial business combination in a short
period of time are possible higher risks of litigation, especially securities litigation
arising from alleged fraudulent or misleading statements in respect to the target
private company.
The exponential growth of SPAC IPOs and mergers in recent years have put them
on the radar of the U.S. Securities and Exchange Commission, and regulation and
enforcement actions are likely to increase in the foreseeable future, triggering even
more private lawsuits against SPAC-related entities and their directors and officers.
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This article takes a look at the SPAC-related securities litigation filed in the last two and a half years and
identifies potential trends and effects in regard to directors and officers, or D&O, insurance coverage.
SPAC Securities Litigation Overview
According to Stanford Law School's Securities Class Action Clearinghouse,[2] from Jan. 1, 2019, to the
first half of 2021, 26 class action complaints have been filed against de-SPACs — or the go-forward or
post-merger public companies that are a combination of the publicly listed SPACs and the target private
companies — and their directors and officers for alleged securities laws violations.
Of the 26 complaints, six complaints were filed in each of 2019 and 2020, and the remaining 14
complaints were filed in the first half of this year. To provide further context, there were 59 SPAC IPOs in
2019, 248 SPAC IPOs in 2020, and 377 SPAC IPOs this year so far.[3] The expansion in SPAC securities
litigation corresponds to the exponential growth in SPAC IPOs in recent years.

We are not aware of any D&O insurance coverage litigation filed in federal or state courts over the
defense costs or the judgment or settlement amounts involved in these cases so far,[4] and recent
discussions focused on hypothetical coverage dispute scenarios that might arise out of the SPAC
lawsuits.[5]
We have taken a closer look at the recently filed SPAC securities lawsuits in order to preview the D&O
insurance coverage issues that might, or might not, actually arise out of them, and observed some
interesting trends or phenomena.
First, the disputes show a concentration in the electric vehicle and recycling industries in general. For
example, by our count, five of the 14 SPAC securities class actions filed in the first half of 2021 related to
electric vehicles or electric vehicle batteries,[6] and another two are companies selling recyclable
materials or recycling processing.[7] These cases constitute half of the SPAC securities class action
dockets in the first half of 2021.
Second, while all six of the complaints filed in 2019 were based on allegedly false and misleading
statements contained in the proxy statements in purported violation of Sections 14(a) and 20(a) of the
Securities Exchange Act, the securities class actions filed in 2020 and the first half of 2021 have shown
more diversity in their causes of action.
They mostly do not challenge the de-SPAC merger statements themselves, but instead base their alleged
injuries upon misrepresentations in press releases and public filings the SPACs or the target private
companies — and their directors and officers — made post the announcement of the mergers about the
business and performance of the target companies or the go-forward companies, allegedly in violation
of Section 10(b) of the Securities Exchange Act.[8]
Also worth noting is that the SEC's tightening regulatory and enforcement efforts regarding SPACs have
already served as another guidepost for allegations made in private lawsuits.
In Lavin v. Virgin Galactic Holdings Inc.,[9] filed on May 28 in the U.S. District Court for the Eastern
District of New York, the purported class alleged that the de-SPAC aerospace company and its officers
failed to disclose that the company improperly treated warrants as equities as opposed to liabilities in
the company's public statements and filings made prior to April 12, the date on which the SEC issued a
statement that, for accounting purposes, warrants issued by SPACs should be treated as liabilities.[10]
One can expect to see growth in this area as the SEC strengthens its oversight against the heated SPAC
market.[11]
Third, for a great majority of the securities class actions that challenge representations outside of proxy
statements, the class period start date falls into the window between the announcement of the de-SPAC
transaction and the actual merger. Only a handful have a start date prior to the announcement of the
merger,[12] or on or after the date of the actual merger.[13] As discussed below, this timing may
become a source of tension among different towers of D&O insurance coverage.
The observations above are limited to securities class actions, but there have also been shareholder
derivative actions filed against the officers and directors of de-SPAC entities based on similar fact
patterns.[14]
As a routine practice, the shareholder derivative complaints all use D&O liability insurance to support

their demand futility argument — i.e., if the company has purchased D&O insurance, the defendant
directors and officers purportedly will not have an incentive to bring a lawsuit on behalf of the company
against themselves because of the "insured versus insured" exclusion in D&O liability policies.
On the other hand, if the company does not have D&O insurance policies, the defendant directors and
officers purportedly will not have an incentive to bring a lawsuit either because they will be facing
individual liability out of their own pockets.[15]
Whether these arguments will succeed depends in part on whether there is a carveout in the insured
entity versus insured exclusion for shareholder derivative lawsuits. Such a carveout is usually present in
traditional D&O insurance policies for public companies.
Implications for D&O Insurance Coverage for SPAC Lawsuits
What implications could we draw from these trends observed in the SPAC securities litigation? Public
and private companies in general are already encountering some difficulties in obtaining sufficient D&O
liability insurance coverage at a reasonable price and facing a significant hike in premiums.[16]
SPACs and de-SPACs, due to their comparatively higher risk of securities litigation, have to pay even
more to obtain D&O coverage; according to a recent report, de-SPAC entities may have to pay 10% to
20% more for D&O insurance than a company going through a regular IPO.[17]
It is less clear that a hike in D&O insurance premiums for all SPACs is justified in light of the recent
litigation trends discussed above. Not all SPACs are created equal, and there appear to have been
industry concentrations demonstrated by the securities class actions filed in the past two and a half
years.
Individual SPACs and the go-forward entities should seek to negotiate individualized treatment,
particularly if they focus on businesses outside the recycling or electric vehicle space. On the other hand,
the anticipated increase in SEC regulation and enforcement actions may further harden the D&O market
for SPACs across the board.
Even assuming SPACs and de-SPACs are able to purchase D&O insurance, it does not necessarily mean
that directors and officers could smoothly use insurance to cover their defense costs or any judgment or
settlement amounts.
As noted above, the great majority of the recent securities class actions were for a class period starting
after the announcement of the de-SPAC transaction, before the actual merger and ending on a postmerger date — in other words, a period when there are technically three entities, the premerger SPAC,
the private target and the post-merger public company, each of which could have separate D&O
insurance policies.
Some private company D&O insurance policies may have a securities exclusion that excludes coverage
for any claim arising from violation of federal or state securities laws.[18] So if a coverage dispute is
going to arise, it may only implicate the tower for the SPAC and the tower for the de-SPAC entity.
It also is not uncommon for the D&O insurance policy purchased by the SPAC, which usually lasts for two
years corresponding to the acquisition cycle of SPACs, to include the potential for tail coverage for a
period of time after the de-SPAC transaction.

For example, in the proxy statement for the merger at issue in Rosenblatt v. Black Ridge Acquisition
Corp.,[19] one of the SPAC securities class actions filed in 2019 in the U.S. District Court for the District
of Delaware, it was disclosed that part of the merger agreement stipulated that "BRAC will maintain tail
directors' and officers' liability insurance policies for a period of six years following the Mergers."[20]
Assuming the defendant directors or officers for the de-SPAC entity overlap at least in part with those of
the premerger SPAC, it may be the case that the D&O insurance for both entities will be triggered, and if
the policies were underwritten by different insurers, there is a risk of the different insurers seeking to
redirect potential liability to one another.
Even if the coverage dispute could ultimately be resolved, it may still create a cash flow problem for the
company to the extent it is forced to pay defense costs without prompt insurance reimbursement, and
for the defendant directors and officers if they are forced to defend out-of-pocket for a prolonged
period of time.
Under such circumstances, the related claims and other insurance clauses in the D&O insurance policies
may come into play.
In some instances, more than one action was brought over the same alleged fraudulent or misleading
statements or wrongful acts, such as two class actions or a securities class action plus a shareholder
derivative action. They may be treated as related claims and insurers for a later-made claim may argue
that the policy covering the first-made claim should also cover the later-made related claim.
Furthermore, insurers might argue that their policy only provides excess coverage due to the existence
of other D&O coverage based on the other insurance clause.
If the defendant director and officer was a director or officer of the private target company, and if the
private company's D&O policy contains a securities exclusion along the lines discussed above, then the
only available D&O insurance might be that purchased by the de-SPAC entity, if at all.
The risk here then could be insufficient coverage under the policies for the de-SPAC entity. De-SPAC
companies that have directors and officers from the private target company may therefore want to
consider acquiring higher D&O coverage limits.
The takeaway for potential or actual policyholders involved in SPACs and de-SPAC transactions is to
think early, and act early.
Policyholders should think early in terms of the overall structure and limit of D&O insurance coverage
for all entities involved in the anticipated SPAC transactions, and try to avoid a coverage dispute among
different insurance towers that might be triggered by securities litigation, as well as to avoid insufficient
coverage if there will only be one tower that potentially will provide coverage.
Policyholders should also act early to obtain sufficient coverage for all relevant entities, particularly
given the hardening D&O insurance market and rising premiums, the rise of SPAC-related securities
litigation, and the anticipated increase in oversight and enforcement actions against SPAC-related
entities.
Insurance professionals will be key in advising as to the appropriate structure and limit of D&O

insurance coverage, as well as the negotiation strategy in securing sufficient coverage with reasonable,
to the extent possible, premiums.
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