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How COVID-19 May Influence SEC's Enforcement Analysis
By Charles Riely, Scott Walster and Grace Signorelli-Cassady
(June 22, 2020, 6:26 PM EDT)
Economic analysis is a key part of the U.S. Securities and Exchange Commission's
work. The SEC routinely relies on detailed economic and statistical analyses to
investigate and prove securities violations,[1] to support SEC rulemaking[2] and to
help determine the appropriate amount of disgorgement[3] and penalties to
impose for misconduct.[4]
The importance of this economic analysis to the Enforcement Division's work will be
particularly apparent in weeks ahead as the division continues to prioritize
addressing misconduct related to COVID-19.
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Already, the SEC has brought charges against several companies and CEOs for
issuing false press releases regarding products claiming to combat COVID-19 and
also halted trading of numerous stocks.[5] More SEC action will likely follow; there
was reportedly a 35% year-over-year increase in tips, and the commission's
leadership has made clear that swiftly responding to the pandemic will be a
continuing priority.[6]
As the SEC continues to pursue these cases, it will face a number of unique and
complicated analytical issues in weighing the strength of potential charges. As
always, it will be important for the SEC and defense counsel to tailor the economic
analysis to fit the specific situations and be prepared to vet any economic analysis
proffered in support of an alleged violation or a sanction.
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How the SEC Uses Economic Analyses to Prove Violations
Economic analyses can take many forms, and are generally designed to reflect the
specific needs of the investigation. The SEC has used such economic analyses to
uncover and prove a variety of securities violations, including corporate disclosure
violations and insider trading schemes.
Corporate Disclosure
COVID-19 has triggered a rise in market volatility and, as a result, many securities
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industry players, including the SEC and the Nasdaq Stock Market, issued warnings of a potential increase
in issuer disclosure fraud and other violations.[7] In addition, SEC Co-Director of Enforcement Steven
Peiken noted that stress on issuers' financial condition may expose preexisting disclosure violations.[8]
When a corporation is being investigated for corporate disclosure violations such as making false or
misleading statements, the SEC often first determines whether the information, once disclosed,
impacted the price of the issuer's securities.
This typically assists the SEC in understanding whether investors found the information material,
whether they were harmed by the disclosure and whether anyone profited from inflated security prices.
The economic analysis required to determine the importance of the disclosed news will, however, be
impacted by COVID-19-related volatility.
To understand why economic analyses will require adjustments, it helpful to understand how these
economic analyses work under relatively normal market conditions. A common way to determine the
impact of information on the price of a security is by conducting an analysis of the company's stock
prices through time.
For example, economists may create an event study regression analysis that attempts to isolate the
fraud's impact on the security's price, apart from any other market factors,[9] and then test whether the
fraud's price impact is statistically significant (i.e., whether the fraud's price impact falls outside the
expected range of volatility for the company-specific portion of the security's price movements and,
therefore, was unlikely to have been caused by chance).[10]
To continue to be effective, however, these analyses will now have to account for the market volatility
in the first weeks of the pandemic. Typically, estimates of expected volatility rely on many months' or a
year's worth of historical data.
But a dramatic volatility change such as the extreme COVID-19-related stock-price changes in late
February and early March[11] could cause an event study to underestimate volatility and lead to false
positive findings of significant price movements.
It will, therefore, be essential for the SEC and practitioners defending against SEC actions to evaluate
whether proper estimations of volatility and market relationships were used in evaluating security price
movements, and adjust measurement techniques as needed to accurately capture COVID-19 volatility.
Market swings related to COVID-19 will also affect analyses measuring the impact of preexisting
disclosure violations that were only exposed after market changes related to COVID-19 began. In
reviewing these analyses, the SEC and practitioners should be prepared to ensure that a particular
security's apparent price reaction is not being falsely influenced by separate COVID-19-related financial
uncertainty.
Insider Trading
The SEC will also likely investigate and take action against instances of insider trading related to COVID19. Such insider trading could include, for example, instances where politicians potentially traded on
COVID-19 political intelligence, and also instances where everyday employees traded on the company's
confidential information, including information related to COVID-19 and its impact on the company.[12]

An essential step in most insider trading cases is to demonstrate that the information at issue was
material. When doing this analysis in the current market environment, the SEC may face more analytical
challenges in demonstrating that the economic value of any inside information, rather than any other
developments, caused the price change.
Demonstrating this will be particularly difficult during COVID-19 because the markets reflect an
assortment of constantly changing information.
Thus, the SEC and practitioners will likely use economic analyses that include certain data, specifically
intraday and overnight security data, to help price each piece of inside information and determine when
markets reacted to the news.
In doing so, the SEC and practitioners will also likely need to gauge when the value of such inside
information stops and when additional potentially favorable movements not causally related to the
inside information begin.[13]
Corporate Penalties
Economic analysis is also sometimes used to determine the appropriateness of a penalty. This is
particularly true where individuals at public companies engage in corporate misconduct, but an action
and penalty are brought against the corporate entity.
In that situation, the SEC is mindful that shareholders will potentially be harmed twice by others'
wrongdoing — once when the misrepresentation lowers share prices and again by paying the penalty to
the SEC.[14]
Therefore, the SEC must balance a desire to protect innocent shareholders who may have been harmed
by fraudulent corporate disclosures, including COVID-19-related disclosures, against the SEC's desire to
hold public companies accountable for wrongdoing.
One way to balance these competing desires is to consider whether the shareholders received any
benefits from the wrongdoing, even if by no fault of their own. Indeed, multiple SEC commissioners have
noted that an analysis detailing the presence or absence of a corporate benefit to shareholders could
sway their vote on whether to levy fines against a corporation.[15]
Such benefits might include, for example, additional revenue from fraud-related products, or equity
offerings and stock-based acquisitions that occur while the fraud is inflating the value of the company's
securities.
In addressing the appropriateness of a corporate penalty, practitioners should be prepared to address
several COVID-19-related factors.
First, COVID-19 led to slowing of equity offerings and mergers during the economic crisis. Therefore, in
addressing a potential corporate penalty, companies should not only be prepared to use economic
analysis to address any argument that the misconduct created a corporate benefit, but also to
understand that COVID-19 may have limited these benefits.
Second, penalties imposed on companies during COVID-19 have the potential to do even more harm
shareholders. That is because COVID-19-related economic uncertainty and lost revenue has already hurt

companies' liquidity and has forced them into new debt financing at a record pace.
Any penalties imposed in this context could increase the risk of an adverse corporate event, such as
bankruptcy or restructuring financing at considerably less favorable terms. For these reasons,
practitioners should consider their clients' ability to pay a penalty and be prepared to articulate how
penalties imposed in the context of COVID-19 run a heightened risk of harming innocent shareholders.
Why This Matters
Counsel should not only ensure that the SEC's economic analysis is being applied appropriately, but
should also consider whether an alternative economic analysis might be beneficial or provide an
alternate narrative.[16]
Further, because many SEC cases are settled long before trial, or even the commencement of litigation,
practitioners also should consider deploying economic analysis as a part of defending a case at the
investigative stage.
These considerations will only become more imperative in the context of the SEC's burgeoning COVID19-related investigations and enforcement actions, where the SEC's economic analyses must shift to
reflect new and ever-changing market realities.
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