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Introduction

In the 1989 decision of Volt Information Sciences, Inc. v.
Board of Trustees of Leland Stanford Junior University,
the United States Supreme Court held that, though the
Federal Arbitration Act (‘‘FAA’’) pre-empts state laws to
the extent of any conﬂicts, it does not ‘‘prevent enforcement’’ of state rules where ‘‘parties have chosen in their
agreement to abide by the state rules of arbitration.’’1
Perhaps more controversially, the Supreme Court
declined to disturb the decision of the intermediate
California court that the relevant contract’s generic
choice-of-law clause sufﬁced, as a matter of California
law, to incorporate the California rules of arbitration
into the contract.2 The Court based its reasoning on the
assertion that ‘‘the interpretation of private contracts is
ordinarily a question of state law, which this Court does
not sit to review.’’3
Since Volt, federal courts have wrestled with what
role state law should play in the analysis of whether
the parties have ‘‘chosen in their agreement to abide

by the state rules of arbitration.’’ Those efforts became
more complicated after Mastrobuono v. Shearson Lehman Hutton, Inc. in 1995.4 In that decision, which
construed a New York choice-of-law clause, the
Court conspicuously did not apply New York contract
law to determine whether the generic clause in question
incorporated New York’s arbitration rules. Instead, it
applied general principles of contract interpretation to
conclude that, in that particular contract, the choice-oflaw clause was not intended to replace the FAA.5 The
Court’s only attempt to reconcile the seeming inconsistency with the approach in Volt was to note in passing
that Volt involved deference to a state court’s construction of the contract in question, whereas Mastrobuono
involved de novo review of a federal court decision.6
Lower federal courts have interpreted the interplay
between Volt and Mastrobuono in various ways. Some
have reasoned that the primary difference is whether a
case originates in state court, in which case a federal
court must defer to the state court’s interpretation of a
generic choice-of-law clause, or in federal court, where
no deference is needed.7 Others have concluded that
state contract-interpretation rules apply only when the
state arbitration law at issue does not conﬂict with federal policy, and that federal courts otherwise should
apply federal interpretive law to assess whether the parties truly intended to select state arbitration law to the
exclusion of the FAA.8 Still others appear to treat Mastrobuono as establishing that a generic choice-of-law
provision will almost never be enough to displace the
FAA.9 In each of these cases, federal courts will typically
ignore state contract law entirely when interpreting the
scope of a generic choice-of-law provision.10
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However, parties wishing to include both an arbitration
clause and a choice-of-law clause in their contract
ignore state law at their peril. While the lower federal
courts appear to have narrowed Volt’s holding regarding
deference to state interpretations of choice-of-law
clauses, the Supreme Court recently reafﬁrmed that
aspect of Volt’s holding.11 No matter the tension with
Mastrobuono, it appears that state contract law still has a
role to play in at least some federal court decisions
concerning the scope of choice-of-law clauses. Moreover, because the FAA does not confer subject matter
jurisdiction, many domestic arbitration agreements will
ultimately be construed in state court. Accordingly,
parties who expect that the FAA will govern their arbitration should be aware of state law rules about the
effect of including a choice-of-law clause. This article
examines the state of the law in ﬁve of the largest states.
New York

While Mastrobuono was still pending, New York’s highest court—the Court of Appeals—ruled in Smith Barney Harris Upham & Co. v. Luckie that a choice-of-law
clause that provided that New York law supplied the
‘‘basis of decision for questions concerning not only the
agreement, but more critically, its enforcement’’ justiﬁed a decision to differ from the result that would have
been dictated by the FAA.12 The Second Circuit Court
of Appeals immediately questioned the continuing
vitality of this holding based on the fact that it relied
in its reasoning on the appellate court decision later
overturned by Mastrobuono.13 However, New York
courts continued to cite to the decision, and in 2005,
the New York Court of Appeals revisited the issue. The
New York Court of Appeals upheld Luckie’s holding as
to clauses that specify that the choice of law will apply to
enforcement, but made clear that in the ‘‘absence of
more critical language concerning enforcement in the
choice of law clause,’’ the court should not conclude
that New York’s arbitration rules apply instead of the
FAA’s.14 The effect of the two decisions is to establish
that New York’s arbitration rules will only replace the
FAA’s when the parties include speciﬁc language in
their choice-of-law clause making clear their intent to
do so.
California

Since Volt, at least some California courts have scaled
back the conclusion that a generic choice of law clause
incorporates California’s arbitration rules. In a widely
cited opinion in Mount Diablo Medical Center v. Health
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Net of California, Inc., an intermediate California court
acknowledged the New York Court of Appeals’ decision in Luckie, the Supreme Court’s decision in Mastrobuono, and the assortment of federal courts to adopt
default rules in the wake of Mastrobuono—all suggesting that a generic choice-of-law clause is not enough to
select state arbitration law over the FAA.15 It rested its
decision on the fact that the clause in question, like that
in Luckie, speciﬁed that California law would govern the
contract’s ‘‘enforcement’’ and not just its interpretation.’’16
This said, another California intermediate appellate
court recently interpreted a generic choice-of-law provision with no reference to ‘‘enforcement’’ to select state
arbitration law.17 Accordingly, the law in California
should be considered unsettled.
Texas

Like New York and at least some California courts,
Texas’ highest court has held that the applicability of
its own state’s arbitration statute depends on the precise
language of the arbitration clause. In In re Olshan Foundation Repair Co., LLC, the Supreme Court of Texas
was faced with the question of whether the Texas Arbitration Act (‘‘TAA’’) or the FAA governed each of four
consumer claims against a company—if the TAA
applied, then the arbitration agreements would be
deemed unenforceable, whereas if only the FAA
applied, the defendant could compel arbitration.18
Three of the four claims were subject to arbitration
agreements providing for arbitration ‘‘pursuant to the
arbitration laws in your state.’’19 The remaining agreement provided for arbitration ‘‘pursuant to the Texas
General Arbitration Act.’’20
The court observed broadly that ‘‘[c]ourts rarely read
such general choice-of-law provisions to choose state
law to the exclusion of federal law.’’21 It then turned
to the language of the two provisions at issue. It concluded that the provision to arbitrate ‘‘pursuant to the
arbitration laws in your state’’ did not demonstrate an
intent to select Texas arbitration law to the exclusion
of the FAA, since ‘‘just as the FAA is part of the substantive law of Texas, the FAA would be part of the
arbitration laws in Texas.’’22 So, the parties to agreements with that provision could compel arbitration
under the FAA, notwithstanding that the arbitration
agreement would be unenforceable under the TAA.
In contrast, for the agreement providing for arbitration
‘‘pursuant to the Texas General Arbitration Act,’’ the
court concluded that because the FAA was not part of
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the TAA speciﬁcally, the TAA governed ‘‘at least to the
extent the two are inconsistent.’’23 Because the TAA
rendered that agreement unenforceable, the court
refused to compel arbitration. Thus, in Texas, parties
must speciﬁcally reference the TAA if they wish it to
apply in lieu of the FAA.
Illinois

While the Illinois Supreme Court has not spoken on
the issue, several of the state’s intermediate appellate
courts have concluded that generic choice-of-law
clauses establish what law governs the arbitration,
even when the state law would otherwise be preempted
by the FAA. Glazer’s Distributors of Illinois, Inc. v. NWSIllinois, LLC24 offers a paradigmatic example. The contracts at issue in Glazer’s selected Illinois law.25 The
court explained that because the parties had selected
Illinois law and ‘‘there [wa]s nothing in those contracts
to support a conclusion that Illinois law was inapplicable to the arbitration provision,’’ Illinois law applied
to whether the party seeking to compel arbitration had
earlier waived the right to arbitration.26 The FAA
‘‘d[id] not apply, even where interstate commerce
[wa]s involved.’’27
Other Illinois courts have reached similar conclusions,28
including—interestingly—as to generic choice-oflaw clauses that select the law of other states.29 There
are, however, some outliers. One intermediate appellate court intimated that ‘‘general choice-of-law clauses
do not incorporate state rules which govern allocation
of authority between arbitrators and courts,’’30 but
ultimately resolved the question on other grounds.31
Nevertheless, parties wishing to adopt Illinois’ substantive law but resolve arbitration disputes under the FAA
should be careful to reference the FAA explicitly in their
contract.
Florida

Florida’s intermediate appellate courts generally conclude that where the parties have adopted a generic
choice of law clause, the FAA preempts state law whenever the two conﬂict to any degree. For example, one
court held that where an agreement was governed by
the laws of the State of New York but also adopted a
broad arbitration provision, the ‘‘contract [did] not
show an intent to apply a state law which would remove
from arbitration an issue that would otherwise be arbitrable under the FAA.’’32
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Several Florida courts have gone even further than the
federal courts, suggesting that even where a contract
plainly evidences the parties’ intent to have state arbitration laws govern the arbitration, a court still may
never apply state law when in conﬂict with the FAA.
In one case, the court concluded that while it was ‘‘permissible’’ under Volt to specify ‘‘the procedures of the
Florida Arbitration Code as being applicable to [the]
transaction,’’ the arbitration agreements . . . must still
be enforced in a way which is consistent with the substantive provisions of the FAA.’’33 While the Florida
Supreme Court overturned the decision on other
grounds, it agreed that ‘‘the FAA was implicated’’
despite the choice-of-law provision.34 Another case stated that ‘‘[i]t is settled that the parties to an arbitration
agreement involving commerce may contract to apply
the arbitration laws of a speciﬁc state—but only so long
as that state’s arbitration laws are not in conﬂict with
[the United States Arbitration Act].’’35 In general, Florida courts seem unwilling to read choice-of-law clauses
as evincing an intent to replace the FAA.
Conclusion

Of the ﬁve large states proﬁled here—New York, California, Texas, Illinois, and Florida—only Illinois has
wholeheartedly taken the Supreme Court’s invitation
in Volt to construe a generic choice-of-law clause as
evincing an agreement to replace the FAA. The other
states, like the federal circuit courts that have wrestled
with the issue, have adopted rules designed to ensure
that only those parties that truly intended to agree to be
governed by a state’s arbitration code will ﬁnd themselves bound by its terms. Together, their decisions
reﬂect a concern that parties not ﬁnd out after the
fact that, by choosing the law to govern their agreement, they inadvertently excluded themselves from taking advantage of the FAA. The fact that the Illinois
intermediate courts have taken a different approach,
however, counsels that, before agreeing that their agreement will be governed by the law of an unfamiliar state,
parties should investigate whether that decision will
have unforeseen implications for whether and how
they can enforce their arbitration agreements.
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